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Tobacco 21 — An Idea Whose Time Has Come
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n November 19, 2013, New York City Mayor

withstood the test of time, against

Michael Bloomberg signed into law the “Tobac-
co 21” bill, imposing the strictest age restriction on
tobacco sales of any major U.S. city.1 Beginning in

May 2014, it will be illegal to sell
tobacco products and electronic
cigarettes to persons younger than
21 years of age. The law stops
short of making possession of
tobacco products by persons under
21 a crime, placing the responsi-
bility on retailers under penalty
of civil fines.

Regulations issued by the Food
and Drug Administration (FDA) set
the national minimum tobacco-
sales age at 18 but allow states
and localities to enact laws set-
ting a higher minimum age. In
2013, seven Massachusetts towns
and one Hawaiian county adopted
Tobacco 21 laws. Similar legisla-
tion has been introduced in a
growing number of communities

and at least three states: New Jer-
sey, New York, and Utah. Further
dissemination of Tobacco 21 laws
represents a critical opportunity
for public health law to reduce
one of the most important health
risks facing the U.S. population.

A generation ago, a similar
strategy proved successful in
curbing alcohol use by young
people and its social harms. The
national minimum drinking age
of 21, adopted universally by the
states after Congress made it a
condition of receiving federal
highway funds in 1984, is credit-
ed with decreasing alcohol con-
sumption, drunk driving, and
motor vehicle accidents among
young people.? These laws have
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objections that find echoes in
those raised to Tobacco 21 laws.

Chief among these objections
are protests against “nanny state”
interference with the decisions of
young adults. If these people are
old enough to vote and enlist in
the military, it is argued, they are
old enough to make decisions
that affect their own health.
There is also initial skepticism
about the effectiveness of restric-
tions on access for young people,
who may make purchases in sur-
rounding jurisdictions with lower
minimum ages or may buy tobac-
co or alcohol from friends. Finally,
critics worry about the cost to
small businesses.

Tobacco 21 laws are too new to
have generated rigorous evidence
concerning their effectiveness, but
early data are provocative. Con-
sider the case of Needham,
Massachusetts, which in 2005 be-
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came the first town in the coun-
try to adopt such a law. Before
fully implementing the measure,
the town had a smoking rate
among high school students of
12.9%, as compared with 14.9%
in surrounding towns, according
to the Youth Risk Behavior
Surveillance System. By 2010, the
youth smoking rate in Needham
had fallen by nearly half, to 6.7%,
while the rate in surrounding
communities decreased to 12.4%.
The percentage decline in Need-
ham was nearly triple that of its
neighbors — contradicting the
hypothesis that young people
will simply shift their purchases
to surrounding towns.

The most compelling case for
Tobacco 21 laws comes not from
experience, however, but from
the epidemiology and science of
smoking addiction. Eighty percent
of adult smokers began smoking
daily before 20 years of age,? and
90% of persons who purchase
cigarettes for distribution to mi-
nors are under 21.* Increasing
the minimum tobacco-sales age
to 21 could virtually eliminate
minors’ ability to buy from other
local high school students, sub-
stantially raising barriers to ac-
cess. It therefore addresses a ma-
jor reason why — as critics hasten
to point out — existing age restric-
tions have not successfully elimi-
nated smoking among children.

There remains the prospect of
shopping across jurisdictional
lines, but minors are not a highly
mobile population that can easily
cross borders for regular pur-
chases. Although those who are
already addicted may be suffi-
ciently motivated to do so, in-
creasing the transaction costs as-
sociated with obtaining tobacco
products may reduce daily con-
sumption among regular users
and discourage others from start-
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ing to smoke. Protecting younger
adolescents is a key goal, but of-
ten overlooked is the fact that
31% of smokers progress to daily
smoking in early adulthood.? For
this group, the practical costs of
increasing tobacco use shift from
negligible to considerable under
Tobacco 21 laws.

Erecting further barriers to
tobacco use among adolescents
is especially crucial in light of
evolving neuroscientific evidence
that the adolescent brain has a
heightened susceptibility to the
addictive qualities of nicotine.3
While people are still experiment-
ing with tobacco use and before
they’re aware of their own addic-
tion, they go through a process
in which they first want, then
crave, then need nicotine. Once
they reach the point of need,
they are often unable to quit.
Research suggests that adoles-
cents can become dependent on
nicotine very rapidly, at lower lev-
els of consumption than adults;
that they are undergoing altera-
tions in the structure and func-
tion of the brain that make them
more vulnerable to addiction to
nicotine and other substances over
the long term; and that they may
be less responsive than adults
to nicotine-replacement therapy.?
Adolescents’ greater impulsivity
and risk taking also leads them
to discount the potential conse-
quences of tobacco experimenta-
tion and use. These tendencies
place young people at high risk
for addiction, which is a strong
counterpunch to objections relat-
ed to paternalistic interference
with free choice.

The burdens associated with
any new regulation should be care-
fully considered, but Tobacco 21
laws would not impose major
new compliance costs. FDA reg-
ulations already require tobacco
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retailers to check the identifica-
tion of anyone seeking to pur-
chase tobacco products who ap-
pears to be younger than 27.
Convenience stores and other out-
lets that sell alcoholic beverages
also already enforce the mini-
mum purchase age of 21 for al-
cohol. Tobacco retailers and pro-
ducers fear, with reason, that
Tobacco 21 laws will mean lost
sales revenue, but that has never
been a strong argument for per-
mitting the sale of a lethal prod-
uct to young people. Finally, en-
forcement costs to the government
are offset to a degree by revenue
generated through fines.

One barrier to successful im-
plementation of Tobacco 21 laws
is the prospect of incomplete com-
pliance by retailers. Compliance
with the 18-year minimum has
been variable, and interventions
to boost compliance have had
mixed success.®> Some retailers
may prove even more reluctant to
comply with Tobacco 21 laws,
particularly in challenging eco-
nomic times, because they further
undercut already-reduced sales
revenue and lack the perceived
moral force of laws that more ex-
plicitly aim to protect children.

Studies show that the extent
to which such access restrictions
reduce the prevalence of smoking
among young people depends on
the vigor with which authorities
enforce them.5 Strong incentives
for enforcement activities can be
provided through mechanisms
such as the Synar Amendment,
which made a portion of federal
block grants from the Substance
Abuse and Mental Health Services
Administration conditional on
states’ willingness to adopt poli-
cies to restrict tobacco sales to
minors and demonstrate high lev-
els of compliance with these laws.

A forthcoming FDA report to
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Congress on the public health
impact of raising the minimum
tobacco-sales age could soon
place Tobacco 21 legislation on
the federal agenda. In the interim,
further state and local policy
leadership can help to generate
effectiveness data to determine
whether the policy merits nation-
wide adoption and what imple-
mentation problems should be
anticipated.

According to a recent Gallup
poll, nearly 90% of U.S. adults
who smoke report that if they
had it to do over again, they
would not have started. Helping
today’s adolescents avoid that
regret requires a comprehensive
strategy that includes strong
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supply-side interventions. We be-
lieve that Tobacco 21 laws are a
logical next step.
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